ITA- 2293/Del/2017.
Shri Rajinder Singh.
IN THE INCOME TAX APPELLATE TRIBUNAL
(DELHI BENCH: ‘F’: NEW DELHI)

BEFORE SHRI AMIT SHUKLA, JUDICIAL MEMBER
AND
SHRI ANADEE NATH MISSHRA, ACCOUNTANT MEMBER

ITA No:- 2293 /Del/2017
(Assessment Year: 2013-14)

Shri Rajinder Singh, ACIT,
C-60, Basement, Malviya Nagar, |Vs. | Circle 63(1),
New Delhi-110017. New Delhi.
PAN No: AWWPS0999N
APPELLANT RESPONDENT
Assessee by : None
Revenue by : Shri Surender Pal, Sr. DR
ORDER

PER ANADEE NATH MISSHRA, AM

[A] This appeal has been filed by the assessee against the impugned appellate order
dated 31.01.2017 passed by Learned Commissioner of Income-Tax (Appeals)-20, New
Delhi, [in short, “"Ld.CIT(A)"] pertaining to Assessment Year 2013-14. The Assessee has

raised following grounds of appeal:-

"7. Disallowance on account of Purchase of Material:-

{1.1} Contention of the Assessing Officer:-

On perusal of Profit & Loss Account, it is observed that the assessee has debited
a sum of Rs. 1,04,40,429/- on account of purchase of material.
The assessee was asked to furnish the detail tow whom the same paid. For the
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verification of claim of assessee notices u/s 133(6) were sent.
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From the following parties notice were returned back/ No reply received

S.No| Name of the party Amount Remarks
1 M/s Balaji marble & Granite, Plot No. E-410, Paryavaran Road, 255000 Returned
Indl. Area, Madanganj- Kishangarh (Ajmer) Rajasthan -305801 back
M/s Vandana Timbers, 5-A, Rajdhani Park, Main Rohtak Road, 916998 Returned
Nagloi, New Delhi back
3 M/s Pal Enterprises, Savitri Nagar, Malviya Nagar, New Delhi- 2400000 Returned
110017 back
4 M/s R.K. Electronics, E-2/9, Malviya Nagar, Delhi-110017 403000 No reply
Received
7 M/s Garg Timber Traders, 550, Chirag Delhi, New Delhi-110017 | 210250 No reply
Received
M/s Guru Nanak Building Material Store, 33, Corner Market 911811 No reply
Malviya Nagar, New Delhi-110017 Received
Total 50,97,059

For 133(6) Returned back/No reply received, the AR of the assessee was asked to
give the justification that why it should not be added to the income of the
assessee. The AR of the assessee replied vide note sheet entry dated 10.02.2016
stating that the addresses are correct.

This reply has been considered but not tenable as no reply/confirmation has been
received from concerned parties. The above 133(6) issued were returned back or
no reply received.

Hence, the said parties, payment of Rs.50,97,059/- is disallowed and added back
to the total income of the assessee on account of bogus purchases. The AR
submitted invoices.

As evident from this invoice, there is not TIN / PAN which also raises doubts about
its authenticity. Further, there is no name mentioned.

(Refer page-9 Para No 5& 5.1 of the Appellate Order)

{1.2} Appellants Submission:-

The assessee went out of the way to attain and file detailed confirmation, with narrated

bank statement, acknowledgement of return of income, and PAN of the creditors, on
their behalf respectively, which are filed videpage no. 90 to 95 of the paper book for
your reference.
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6. That Detailed Ledger account along with all copies of bills/ invoice of purchase
of building material during the year under consideration, are enclosed again (vide page
no.35 to 88) of the paper book, your ready perusal.

7. That the AO in his order(page 13 of the paper book) has stated that there is no
TIN/PAN on the invoice of M/s Pal Enterprises. The AO neither directed the assessee to
submit the same nor noted on the order sheet to make submissions. The AO has not
given any opportunity to the assessee to explain the above. Also there are 13. Invoices
raised by M/s Pal enterprises during the year, against the Assessee’s name. The AO has
only pointed out the bill, which did not have purchasing dealer's name [assessee] on it.
All the bills, with the creditor's addresses and PAN are enclosed vide page no. 35 to 41
of the paper book.

8. That "merely because the notices u/s 133(6) could not be served upon/ returned
back/ or no reply received fromy to the creditors, does not mean the transaction were
bogus”. All the transactions with creditors were made through banking channels (bank
statement duly narrated is annexed vide page no. 33 to 34 of the paper book) and all
documentary evidences prove that the assesse has transacted with the purchasing
dealers genuinely.

9. That the AO issued notice u/s 133(6) to the business creditors on 20/01/2016
only and never again. Meaning thereby, that the AO did not intend to give another
opportunity to the said creditors. As explained earlier, all detail vide letter mentioned
above were filed and placed on record. Thus, the onus to prove the transaction and its
genuineness no more lie upon the assessee.

10. The AO in his order said that 'the counsel stated that the addresses are correct.
It is vehemently denied. Neither the assessee nor the counsel issued any such
statement in regard to the addresses of the creditors. The Ld.AO has made false
allegation in his order vide page no. 35 to 43 of the paper book.

11. That the remarks in the order that the assessee has furnished inaccurate
particulars and concealed the income, because there is no TIN/PN on one creditors
invoice, is baseless. As said in para 7, all the transactions are through banking channels
and are genuine. Also all the bills have the TIN and PAN incorporated and enclosed vide
page 35-43 of the paper book. Addition of Rs. 50,97,059/- may very kindly be deleted.

(Refer page-10 Para-5.2 of the appellate order)
{1.32} Decision of the Ld. CIT(A)- XX:-

The AO has made an addition of Rs.50,97,059/- on account of purchase of material on
the ground that notice under section 133(6) came back un served/no reply received and
the invoices were not having TIN/PAN. The Assessing Officer has made this addition by
simply writing that the AR of the appellant was asked to justify this and he stated that
addresses are correct. During the course of appellate proceedings, the appellant has
filed paper book along with the documents, which were filed before the Assessing
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Officer and claimed that confirmation of the purchasers, bank statement, the copy of
return of income, PAN etc. were filed before the Assessing Officer vide letter dated
21.10.2015,09.02.2016 and 17.02.16 which were ignored by the Assessing Officer. The
appellant has also claimed that all these purchases are made through cheques. That to
verify the claim of the appellant, the assessment record was called from the Assessing
Officer & verified and it is gathered that during the assessment proceedings, the
appellant filed the confirmation of the purchasers, ledger account, bank Statement
showing cheque payment to these parties, copies of bill having TIN /PIN but the
Assessing Officer has not discussed at all about these documents. It appears that the
AO was only guided by the notices issued under section 133(6) which came back
unserved or where no reply was received. From the assessment record it is also
gathered that in the following cases notices u/s 133(6) came back unserved with the
following remarks:-

Sr. | Name of the party Remarks
No.
1. | M/s. Vandana Timbers & granite Unfound

Plot No.E-410, Paryavarana Road, Indl. Area Madanganj
Kishangrah(Ajmer) Rajasthan-305801

2. | M/s. Pal Enterprises, Savitri Natar, Malviva Nagar, New | Insufficient

Delhi
Address
3. | Balaji Marble SiGrantie Not known
address
returned back

Plot No.E-410, Paryavarana Road, Indl. Area Madanganj
Kishangrah (Ajmer) Rajasthan-305801

Further, the following creditors have not responded to the notices u/s 133(6) of the
Assessing Officer:-

M/s R.K. Electronicals, E-2/9, Malviya Nagar, Delhi-110017

M/s Garg Timber Traders, 550, Chirag Delhi, New Delhi-110017

M/s Guru Nanak Building material store, 33, Corner market, Malviya
Nagar, New Delhi-110017

In this light, the claim of the appellant has been considered and found that the
Assessing Officer vide notice u/s 142(1) dated 29.07.2015 has asked for the name
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and address for the party from whom purchases was made of more than Rs. 5 /acs.
In compliances to this on 21.10.2015 the appellant has filed these details where the
name and address of the appellant has filed these details where the name and
address of Gurunanak Building Material, Pal Enterprises, Nav Durga Steel And
Sanitary, Ahluwalia Marbles and Vandana Timbers was given. In these accounts only
Pal Enterprises and Vandana Timbers credit balance of Rs. 19,12,000/- and
Rs.7,67,234/- was shown respectively. On 26.10.2015 vide order sheet entry the
Assessing Officer has asked the appellant to file the confirmation to the creditors.
Subsequently vide letter dated 07.12.2015 the appellant has filed the confirmed copy
of Pal Enterprises and Vandana Timbers. On 20.01.2016 the Assessing Officer vide
order sheet entry has asked for purchase voucher & bills and creditors address and
confirmation. Vide letter dated 28.01.2016 again confirmed copies of Vandana
Timbers, Pal Enterprises, Gurunanak Building Material Store, Bills & vouchers of Pal
Enterprises, Vandana Timbers, Gurunanak Builiding Material, Ahluwalia Marbels, R.K.
Electricals and Garg Timber Traders as well as ledger copies of these parties in the
books of the appellant was produced. Again the appellant vide letter dated
10.02.2016 has mentioned the following.-

"That confirmations from sundry creditors namely M/s Balaji Marbles, M/s Vandana
Timber (PAN- AAEFV9228P)-, M/s R.K. Electricals (PAN- AAFFR8583G), M/s Nav Durga
Steel, M/s Garg Timber, M/s Gurunanak Building Material (PAN- AAKPM9550H)-, M/s Pal
Enterprises (AKHPB4641B)-. All the above confirmation are filed by the assessee vide
letter dated 18-11-2015 para 5."

On 10.02.2016 vide order sheet entry the Assessing Officer has made the following
Entry in relation to the notices which came back unserved.-

"He was informed returned 133(6) from vendors. AR stated that address are correct. On
AR request, final date 17 Feb 2016"

On 17 Feb the appellant has filed letter along with documents. The relevant portion of
the letter dated 17.02.2016 of the appellant is reproduced as under:-

"that confirmations from sundry creditors, with their acknowledgement of return of
income & PAN, namely: M/s. Gurnanak Building Material (PAN AAKPM9550h), M/s. Pal
Enterprises (AKHPB4641B)- are enclosed for your ready reference. "

On 17" Feb the following order sheet entry has been made:-

"Shri Sameer Malhotra AR attended and filed final response from side of assessee. Case
was discussed.” On this date no adverse observation was made in the order sheet nor
any further query was made by the Assessing Officer in the order sheet.

All the confirmations of the above mentioned six parties are also produced before me
during the course of appellate proceedings. Besides this, the copy of ledger account,
bank statement showing cheque payment to these parties, PAN etc. are also filed before
me which were already filed before Assessing Officer.
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In this light the appellant was asked to submit the detail of the gross
profit and net profit of the last 3 years which is submitted by the appellant
and reproduced as under:-

Assessment Year 2011-12 2012-13 2013-14
Gross Profit 13.60 14.36 18.79
Net Profit 5.92 7.32 15.33

From this it is apparent that the gross profit has increased from 13.60 to 18.79 and net
profit has increased from 5.92% to 15.33% from the assessment year 2013-14 which is
quite reasonable in this line of business. The AO has not made any effort to make
enquiries from bank when the payments were made through cheques and ignored the
relevant details and documents filed by the appellant during the course of the
assessment proceeding in the form of confirmations, Return of income, PAN, bills and
cheque payment through bank statements. In the light of these evidences produced by
the appellant and the increased net profit shown by the appellant, I do not find any
Justification of the addition made by the Assessing Officer regarding purchase. Even
when the appellant has filed confirmations of these parties, the AO has not made any
aaverse observation in the order sheet or any query to the appellant. From the
assessment record and order sheet entries, it is also apparent that Assessing Officer has
made any query to the appellant regarding the non compliance by the three parties i.e.
Gurunanak Building Material, R.K. Electricals and Garg Timber Traders and only asked
about the return of notices in the case of another three parties i.e. Pal Enterprises,
Vandana Timbers and Balaji Marble & Granite.

Finally, the order u/s 143(3) has been passed on 07.03.2016 by the Assessing Officer
without giving any show cause letter or opportunity to the appellant and addition of
Rs.50,97,059/- in respect of the purchase made from above six parties was made by the
Assessing Officer.

But the observation of Assessing Officer regarding the missing name of the appellant as
well as PAN/TIN on the invoices of Pal Enterprises are correct and in the following
invoices name the appellant has not been given:-
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S.No. Date Bill No. Amount
1. 02/11/2012 604 187000.00
2 09/11/2012 610 236000.00
3. 16/11/2012 618 114400.00
4, 19/11/2013 84300.00
621
5. 23/11/2012 99200.00
626
30/11/2012 630 117400.00
7. 05/12/2012 633 184000.00
g 17/12/2012 642 96000.00
9. 28/12/2012 648 56000.00
10 04/01/2013 653 14300.00
14/01/2013 98000.00
11. 661
12 06/02/2013 672 88400.00
13. 26/02/2013 685 73500.00
14. 01/03/2013 689 23900.00
15, 17/03/2013 693 87000.00
16. 29/03/2013 699 55900.00
1615300.00

It /s also strange that the appellant is marking cheque payments on regular basis to all
the parties including Pal Enterprises, but no payments has been made after
22.10.2012relating to these bills which are outstanding even on 31.03.2013. The
frequency of transaction and series no.of bills staring from 604 to 699 is also doubtful
as before this the transaction from Pal Enterprises was made through bill no.2188,
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2254, 2316 and 2361 from 20.06.2012 to 20.102012. As no independent confirmation
was received from Pal Enterprises, the transaction of above-mentioned bills where the
name of the appellant is missing could not be substantiated. Further, during the course
of appellate proceedings the appellant could not produce any evidence of subsequent
payments made relating to these bills. Hence, the addition of the amount of
Rs.16,15,300/- relating to these bills of Pal Enterprises made by the Assessing Officer is
confirmed and the addition of amount of Rs.34,81,759/- (5097059 -1615300) made by
the Assessing Officer is deleted. The appellant will get relief accordingly.

(Refer page -11 to 14 Para- 5.3 of the appellate order

{1.4} Contention of the Assessee to the hon'ble bench: -

A.

B.

F.

G.

THAT the Ld. CIT(A)- 20 has erred in passing the Appellate Order, without
affording sufficient opportunity to the assessee.

THAT it is brought to your honor's kind notice that neither at the time of
assessment, nor at the time of hearing of Appeal, the assessee was directed to
produce evidence of payments made to M/s Pal Enterprises, post 31/03/2014.
THAT M/s Pal Enterprises is one of the business creditors of the assessee and
has an amount receivable to the tune of Rs, 19,20,000/- from the assessee
concern, as on 31/03/2014 (copy of ledger enclosed). The CIT(A)- 20 has only
confirmed the addition of the Ld. AO an amount to the tune of Rs. 16,15,300/-
because the bills/ invoices (16 nos.) did not have name of the assessee on the
same.
Although, the evidence of payments made to M/s Pal Enterprises post
31/03/2014 are made available to the Honble bench, along post 31/03/2014 are
made available to the hon'ble bench, along with copies of all the bills/ invoices,
ledger account & confirmation issued by M/s Pal Enterprise, to the assessee
during the year under consideration and in the subsequent years.

THAT Copy of ledger accounts, confirmations, PAN, duly narrated bank
statement in regard to the transactions between the assessee and the seller/
sundry creditor, who sold building material to the assessee during the year,
namely, M/s Pal Enterprises (AKHPB4641B) are enclosed for your honor's ready
perusal. The same were filed during assessment and appellate proceedings vide
letter dated 17/02/2016, 18/11/2015 and 21/10/2015. Copies of letters are also
enclosed for your reference.

THAT no opportunity was afforded to the assessee to establish if the payments
were made to M/s Pal Enterprises in the subsequent years.

THAT keeping the facts and circumstances in view, the addition of Rs.
16,15,300/- on the above account may very kindly be deleted.

(21Disallowance on account of Personal Expenses:-

{2.1) Contention of the Assessing Officer:-

The assessee in his books of A/c’s claimed the following expenses which
are reproduced as under:
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Rs.22,932/-
(a) car insurance Rs.50,361/-
(b) Interest on car Loan Rs.1,86,507/-
(c) Car depreciation Rs.2,59,800/-
Total Amount

As possibility of these expenses for non business/personal purpose could not be ruled
out, due to the facts that no log book is maintained by the assessee nor is produced
from which it can be verified that these expenses were used wholly and exclusively for
the business use only.

Therefore, an ad-hoc edition of 20% of the total amount spent on these expenses Rs.
2,59,800/- i.e. Rs. 51,960/- is made and added back to the income of the assessee on
account of personal use of these expenses.

{2.2} Appellant's Submission:-

19. THAT disallowance made on for. 20% disallowance of Rs.22,932/- from card
insurance, Rs. 50,361/- as Interest on car loon has already been made by the AO in his
order vide para IV (page 12 of the paper book). Meaning thereby the AO has made the
same addition twice i.e. vide para IV & V both, in his order (refer page 12 of the paper
book). Copy of ledger account is filed vide page no. 96 to 99 of the paper book. It also
shows the kind of interest taken and the intention of the AO while passing the order.

20. That 20% of Rs.1,86,507/- claimed as car depreciation is disallowed. The
deprecation is claimed at 15% of the total value, i.e. Rs. 1,86,507. The same is
allowable under the provisions of the act. In addition to this, the AO has not given any
reason before making the addition/disallowance of depreciation claimed. The addition/
disallowance may kindly be deleted.

21. That it may also be considered that assessee lives close by to his office. He does
not use the vehicle for his personal use. He the vehicle to visit construction sites and
makes purchase for building material within Delhi/NCR. The use of the said vehicle is
completely official. Addition of Rs. 51,96.0/- is totally unjustified.

(Refer page-18 & Para -9.1 or 9.2 of the Appellate order)

{2.3} Decision of the CIT(A)- XX:-

The AO has made adhoc addition @ 20% of the total amount spent on account of car
insurance of Rs.22,932, interest on car loan of Rs.50,361/- and car depreciation of
Rs.186507/-. The expenditure on car insurance and interest on car loan are fixed
expenditure and has to be incurred by the appellant even if there is no personal
element on such expenses. However, the car depreciation has to be disallowed u/s
38(2) of the Act on persona element specially on the ground that during the course of
hearing vide order sheet entry dated 06.12.2016 the appellant had accepted this fact
that the proprietor is having only one vehicle in his name which is used in the business
and there is no vehicle in the name of his wife also for personal use which was claimed
earlier. In this light, the personal use of the vehicle cannot be ruled out. However, the
disallowance @20% made by Assessing Officer is excessive and it is reasonable to
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restrict the disallowance @ 10% which comes to Rs.18, 650/- and appellant will get
relief accordingly.

(Refer page -19 & Para -9.3 of the Appellate order)

(2.4} Contention of the Assessee to the hon'ble bench: -

A. THAT it is apparent that the gross profit has increased from 13.60 to 18.79
and net profit has increased from 5.92% to 15.33% from the assessment
year 2013-14 which is quite reasonable in this line of business. Considering
the facts & circumstances of the case, ad hoc addition @10% may very
kindly be deleted on the above ground.”

[B] Vide Assessment Order dated 07.03.2016 passed under Section 143(3) of the
Income Tax Act, 1961 (in short “the IT. Act”). The relevant portion of the

Assessment Order dated 07.03.2016 is reproduced as under:-

n

2. The assessee is an individual .engaged in .the . business of taking small houses in
collaborations/purchase of all houses- & c¢onstruction of residential flats in B&C categories areas of
Delhi and selling the saine in market and’ dérlved income from Business or Profession.and Income from
Other Sources. During the year under consideration, the assessee has shown net profit of T24,78,709/-
on gross receipts of 1,61,67,420/- therebyshowmg net profit rate of 15.33%. -

Non granting of TDS Claim and less income sho‘vn than 26AS: -

As per act “[Credit for tax deducted.
199, (1) Any deduction made in- aecor’dc;nce with the foregoing provisions of rhzs Chaprer arnd
paid to the Central Governrmernt shall be treated as a payment of tax on behalf of the person jform
‘whose income the deduction was made, oF of the owsrer of the security or of the depositor or of
the owner of property or of the wriit-holder, or of the shareholder, asthe case may be.
T (2) Any sum referred to in sub-section (14) of section 192 and paid to ‘the Central Govermment
shall be treated as the tax paid on beka{f af the person in respect. of whose income such payment
Pf tax has been made. -
(3) The Board may, Sor the purposes ofgzvzng credit in respect of tax deducted or tax paid in-
terms of the provisiorns of this Chapter, wake such rules as may be necessary, including the rules
Jor the purposes of giving credit.to g, per.s-orz other than those referved fo in sub-section (1) and
sub-section (2) and also the assessment yemv Sfor which such credit ma} be given.j”

As per rule 37TBA “[Credit for tax deducted at source of the purposes of section 199.
(3)( i) Credit for tax deducted ar source and paid to the Central Government, shall be ngen Jor
the assessment year for which such income is assessable ™.

During the course of assessment proceed?:%és, asé:essee was asked to submit 26AS reconciliation.

Details of the submission dated 17.02.2016 shows that the assesses has claimed TDS credit from
26AS having income on bank interest, from Axis Bank Ltd. and Sub-Coniractor charges from M/s Oasis
Infra Services Pvi. Lid. amountlng to T5,00,000/-. Assessee stated that he has received only ¥4,00,000/-
instead of T5,00,000/- appearmg in 26AS, hence, the TDS claim of ¥1,000/- is being denied to the
assessee
I?urther the assessee neither submitted any explanation nor submitted any conclusive proof for’

less receipt of income than shown in 26AS. Assessee submitted & bank statement showing T4,00,000/-

bank entry as receipt from M/s Oasis Infraservices This reply has been considered but not found tenable.

Hence, difference of ¥1.00,000/- (5,00, 000!'— as per 26AS (-) T4,00,000/- shown) is added back to

. income of the assessee. .
. (Addition of ¥1,00,000/-)
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- During the course of assessment proceedings, A/R wes asked to produce original books of

accounts, bills, vouchers, muster-rolls, wage sheets etc. for verification: After verifi ca:taon of the same on
test check basis following dlsallowances have been made:- :

Disallowance on account of Purchase 61‘ Matenal 011 perusal of Proﬁt & Loss-accounts, it is

L
 observed that the assessee has debited a sum of ¥1,04,40,429/- on account of Purchase of -
Material. The assessee was asked to furnish the details to whom the sathe was paid. For ‘the
verification of claim of assessee notices ws 133(6) were seiit. From the followmg partles notlces
were Returned back/No reply recewed '
S.No. | Name of the party Amount R‘emm_'ks. | O(;/
“’““*"“““1 T | Mfs Balajt Marble & Grante, Flot No, E-410, 7255000 | Retured beck A
- | Paryavaran Road, Indl. Madanganj-
rafirron Kishangath (Ajmer) Rajasthan-305801 - o
22 %as, | 2. | Mfs Vandana Timbers, 5-A, Rejdhani Park, | 916998 | Retumed beck "~ -
Main Rohtak Road, Nangloi, New Delhi o . t(
wve: o\ 3, s Pel Enterprises, Savii Nagar, Malviya | 2400000 | Retared back _ K{’ ‘
' Nagar, New Delhi-110017 '
Avhiae 4 [ M/sR.K. Electronicals, E E-2/9, Malvxya 403000 | No reply received b~ K
Nagar, Delhi-110017 - ! P>
?u?ffb &‘w "7 | M/s Garg Timber Traders, 550, Ch1rag Delhi, { 210250 | No reply received ¥
A | New Delhi-110017 | )\
}1‘:’}_";‘3;}& | 8, | M/s Guru Nanank Building Matenal Store, 911811 | No reply received Ve
: v 33, Corner Market, Malwya Nagar, New
J Delhi-110017
Total | 50,97,059

¥

" For 133(6) Returned back/No reply received, the AR of the assessee was asked to gi‘ve:

- the justification that why it should not be added to the income of the assessee. The AR of the

assessee replied vide note sheet entry dated 10.02.2016 stating that the addresses are correct.

This reply has been considered but not tenable as no reply/confirmation has been
received from concerned parties. The above 133(6) issued were returned back or no reply

received. P

- Wi

Hence, the said parties Payment of ?50,97,059! - is disallowed and-added back to the total-

.income of the asscssec on account of bogus purchases. The AR submitted invoices which is

reproduced as under:-
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e or AL ENTERPH

As eVIdent from th1s lnvowe, there is no TIN/PAN which also raises doubts about its .
authenticity. Further, there is 10 name mentioned.

In view 6f the above, I am satisfied that the assessee had fumishéd inaccurate particulars
of income and concealed the income. Therefore penalty proceedings u/s 271(1)(c) of the L.T. Act,
1961 have been initiated on this issue.

~ (Addition of ?50,97 059)’-)

Disallowance on account of Direct \’VsagseﬁF T)n perusal of Profit & Loss accounts for the year
under consideration, it is observed that the assessee has debited a sum of ¥17,91,840/- on account
of Direct Wages. The AR of the assessee was asked vide note sheet entry dated 26.10.2015 to
submit bills/vouchers of for the same. But, no documents are filed. Again the AR; vide note sheet
emiry dated 20.01.2016 was informed that no vouchers are produced. Even then, the assessee did
nof file any bﬂls/vouchers for these expenses. Hence, an ad-hoc 20% addition on total amount of
<17.91,840/- i.e. 33,58,368/- is made out of Direct Wages to cover up the possible leakage of ,
revenue arising nature of the expenses which is added back to the income of the assessee.

X ‘ . (Addition of ¥3,58,368/-)
Addition on account of deduction claimed u/s SOC & 80D:- During the course of assessment
p—oceedmgs upon ‘perusal of computation of income filed by the assessee vide his letter dated
11.092015. % is observed that the assessee has claimed deduction of ¥73,220/- u/s 80C &
<10470/- u/s 80D respeciively. The assesses was. asked vide order sheet eniry dated 20.01.2016
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to submit the evidence /bills in support of his claim but the assessee has failed to produce the

- same. This was confirmed by note sheet entry dated 10.02.2016. Therefore, the total deduction
. claimed of Y83,690/- by the assessee is bemg dlsallowed and added back to the income of the

assessee
(Addition of 783,690/- )

Disallowance on account of Indifect Expenses: - The -assessee has debited an amount of
2.65,312/- on account of Indirect Expenses and I9,94, 622/- on account of other expenses. The
AR of the assessee was asked vide note sheet entry dated 26.10.2015 to submit bills/vouchers of -
for the same. But, no documents are filed. Again the AR, vide note sheet entry dated 20.01.2016
was informed that no vouchers are produced. Even then, the assessee did not file any
bills/vouchers for these expenses. Vide letter dated 10.02.2016 assessee provided details of only -
indirect expenses which mainly pertain to car but failed to provide even the details of other
expenses. Thus, ¥9,94,622/- on account of other expenses are disallowed. It is pertinent to

. mention that major indirect expenses are made in cash and as such leakage of revenue-cannol be.

ruled out completely. Considering the business expediency of such expenses an ad-hoc addition
of 20% on total amount of ¥2,65,312/~ i.e. 53,062/-. Therefore, (39,94,622/- (+) 53,062/
Z10,47,684/- T10,47,6%4/- addition is made and added back to the income of the assessee.

(Acldltlon 0f T10,47,684/)

Disallowanee on account of Personal Expenses: - The assessee in his book.s of Alc’s lelmcd
the following expenses whicheare reproduced as under:-

(&}  Car insurance : $22,932/-

(b)  Intercst on Car Loan : T50,361/-

(¢)  Cardcpreciation : 71.86,507/-
Total Amount ot 32,59,800/-

As possibility of these expensss for non business/personal purpose could not be ruled out,

~ due to the facts that no Tog book is mainizined by the assesses nor is produced from which it can
“be verilied that {hese expenses were used whally and exclusively for the business use only.
. Thcreforc, an ad-hoc addition of 20% of the fotal amount spent on these expenses 32,59,800/-

i.e. ¥51,960/- is made and added backto the income of the assessee on account of personal use

Lo (Additiori of Z51,960/-)

- Subiect to above dlscusswns. the mcome g‘%th“fassessee is reoompuicd as under:-

SNe. iy o B B Partlculars _ - (Amount in ?)

Income as per computation filed by theassessee . | %26,39,680/-
L. Non grantmg of TBJS TClaim and ]ess mcome s}mwu than - <1,00,000/-
< 26AS8 (X1, 0001—) o R S i
. | Disallowance on a¢count of Purchase of Maﬁen;lal X - %50,97,059/-
III. | Disallowance on account of Direct Wages * .. . ~ ¥3,58,368/-
IV. | Addition on account of deduction claimed u/s BGC & SOD - ¥83,690/ |
V. | Disallowanece on account. of Indirect Expenses ™ $10,47,684/- |
V1. stallowance on account of Personal Expenses. « *'* .+ - £51,960/-
- Total disallowance 267,38,761/-
- Total Income $93,78,441/-
. Rounded off | ~  T93,78,440/-
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[C] The Assessee filed appeal before the Ld. CIT(A). Vide impugned appellate order
dated 31.01.2017, wherein the Ld. CIT(A) partly allowed the assessee’s appeal. The

relevant portion of the order dated 31.01.2017 of the Ld. CIT(A) is reproduced as under:

n

{4} The Assessing Officer has m: de 1

e 'following observations in the assessment
order: - S

The assessee is an md:wa'uaf eng in the business of tgk'j'n,g -small houses in
collaborations/purchase of all houses & ¢ ¢tion of residential flats in B&C categories areas of
Delhi and selling the same in market and derived income from Business or Profession and Income
from Other Sources. During the year under consideration, the assessee has shown net profit of
Rs.24,78,709/-on gross receipts of Rs.1,61,67,420/- thereby showing net profit rate of 15.33%.

Non granting of TDS Claim and less income shown than 26AS: -
As per act “[Credit for tax deﬁactéd

199. (1) Any deduction made in accardam:e with the foregoing prowsmns of this Chapter and paid
to the Central Government shall be tredted.as. a-payment of tax on behalf of the person form whose
income the deduction was made, or of the.awner of the security or of the depositor or of the owner
of property or of the unit-holder, or of the sharehw r, as the case may be.

(2) Any sum referred to in sub-section (IA) of section 192 and pam‘ to the Central Government shall
be treated as the tax paid on beha.’f of the person in respect of whose income such payment of tax
has been made.

(3) The Board may, for the purposes of giving credit in respect of tax deducted or tax paid in terms
of the provisions of this Chapter, make such rules as may be necessary, including the rules for the
purposes of giving credit to a person other than those referred tg in sub-section (1] and sub-section
{2) and also the assessment year for which such credit may be given.] "

As per rule 37BA "[Credit for tax deducted at source of the purposes of seciian 192,
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(3)(i) Credit for tax deducted at source and paid to the Cem'ml' Govemment shall be gwen for the
gssessmentyear for which such income is assesmble " :

During the course of assessment‘ﬁfncé'edfﬁyﬁl a'S‘Sé.'s"'s'ee was asked to submit&?éAS reconciliation.

Details of the submission dated 17,02.2016 shows that the asséssee has dmmed TDS credit from
264S having income on bank interest, Axis Bank Ltd. and Sub-Contractor charges from M/s
Oasis Infra Services Pvt. Ltd. amounting to Bs. 5 00,000/-. Assessee stated that he has received only
Rs.4,00,000/-instead of Rs.5,00,000/- appedring in 26AS, hence, the TDS claim of Rs.1,000/- is
being denied to the assessee. ' o '

Further, the assessee neither submltted any explana tion- nor submitted any conclusive
proof for less receipt of income. than shown in. 26A5 Assessee submitted a bank statement showing
Rs.4,00,000/-bank-entry as recefptﬁ‘b' Ogasis Inﬁ'aserwces Thrs reply has been considered but
not found tenable. Hence, d:jj‘érénce | 0‘000/ (Rs.5,00,000/- as per 26AS ( )Rs 4,00,000/-
shown) is added back to income af ﬁ:e.a sessee..

- {4.3}

1. PARA 1 of paper. book That as- "‘"r: submissions made vm‘e ‘order sheet entry dated
20/11/2015 the assessee was dir"ected to ﬁi’e 26AS reconciliation. In resporrse to which replies were
filed vide letters dated 18/11/2015 para:3; and 27/11/2015 para 3; with annexures, and placed on
record. Kindly refer to page no 35 to.41 of the paper book.

2. That at the time of ﬁhn,g crf Bﬁe retum of Incorne Form 26A.5‘ was downfoaded which
showed TDS to the tune of Rs. 1,030/- by M/s Axis Bank Ltd and as such the same was claimed.

Now aﬁer filing of return & during the assessment proceeding afresh form 26AS was downloaded.

M/s Oasis Infraservices (P) Ltd deducted at source a sum of Rs. 5,000/- on 09/07 /2012 u/s 194C of
the Act. And the same was ignored by the AO. Kindly refer to page no. 22 to 32 of the paper book.

3. That the AO in his order has stated-that the assessee has not submitted any explanation
nor any conclusive proof for less recétpt of income than shown in form 26AS. The assessee has
submitted his bank staternent having  transactions, i.e. Rs. 4, 00,000/~ and Rs. 95,000/- dated
09/07/2012 and 16/07 /2012 respectively vide page no. 22 to 32 of the paper book.

4. That the assessee received to yiment of Rs. 495 000/~ as L'Ontract receipt from M/s
Oasis Infraservices (P) Ltd. Out of which Rs. W 000/- were recetved on 09/07/2012 and Rs.
95,000/~ were received on 16/07 /201. submitted vide page no. 33 of the paper book. Cheque of Rs.
10,000/~ as petty contract receipt ﬁ'or‘n Mrs Bina Grover and Rs. 95,000/- from M/s QOasis
Infraservices (P) Ltd. were deposited on 16/07/2012 vide a single pay slip (page 31 of the paper
book). As a result an amount of Rs. 1,05,000/- is r reflected in the bank statement vide'page no. 31 {0
33 of the paper book. Both these amo uly shown/ disclosed as contract receipt in the P&L
A/c as per page 89 of the paper book.

5. That TDS of Rs. 5,000/- was not claimed while filing-the return of income, as the payer/
Deductor had not uploaded their TDS return. The above amount was reflected in the AIR under the
head 26AS details’. It was submitted before the Ld. AO to provide credit of the above TDS, because

Py
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the relevant receipt of Rs. 5 feclared/ dfse!ased.ﬁ__:?:i. a/c .en'cfbkéd vide pag;iefno. 89 of
the paper book. o o .
{4.4} Decision: -

The contention of thé

appellant has also beeﬁ__(-:'ai:
appellant that the Assessi
during the course of asses:

From the ﬁem_éal
the difference of 2

of Rs.5000 was not cfmmed while filing the return as at that time the payerhad not
uploaded its TD.S' retum & thrs amount has come now in the AIR under the head F orm 26

the relevant recejpfs @S e
herewith.” o

erified from the: bank
“the appellant has

During the course of 2 te_ proceedlngs thls fact a bee
statement of the appellant already filed before Assessing O
shown necessary evidences that the amount of | ~shown as income
during the year, there is no justification of dxsallowa_ ac by the Assessing
Officer and the addition of Rs.1 lac is del€ted: As the correspon inig TDS of Rs.5,000/-
was daimed by the appellant during the course of the assessment proceedings, the
Assessing Officer is directed to give credit of this TDS u/s 199 of the Act read with Rule

151}

On perusal of Profit & Loss accounts, it is observed that the assessee has debited a sum of
Rs.1,04,40,429/- on account of Purchase of Material. The assessee was asked to furnish the details

Fa.
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&0 whom the same was paid. For the Ven_’ﬁca tion of claim of ¢ assessee notices u/s 133(6) were sent.
From the following parties notices were Retumed back/No replyr recerved.

S.No. |Name of the party _ o Ammmt Remarks

1 M/s Balaji Marble & Gramte. Plot No : "I}_ Paryavaran Road, 255000 i Returned hack
Indl. Area, Madangan)- <Kishangarh (Ajr ajasthan-305801. |
M/s Vaidana Timbers, 5<A, Rajd _-Park;- Main Rohtak Road, 9169_98 Rerur"ri'ed -hack
Nangloi, New Delhi_ 5 ' Lk T

3 M/s Pal Enterpnses, Savitri Nagar, Malmya Nagar, New Delhl— 2400000 |Returncd back |
110017 ]

4 M/s R. K. Electronicals, E- 2/9 Malm' 'N:a gat', Defhi 11 001 7 403000 No reply received

7 M/s Garg Timber Traders, 550, Chirag De‘]hi. New Delhl-llﬂﬂl'} 210250 No reply received

» |M/s Gura Nanank Building Material Store, 33, Corner Market, 911811 No reply received

Malviya Nagar, New Delhi-1 100 17 B
Total 50,97,059

For 133(6) Returned bdck/Nc reply received, the AR of the assessee was asked to give the
Jjustification that why it should ot be added to the income of the assessee. The AR of the assessee
replied vide note sheet entry dated 10.02.201 6 stating that the addresses are correct.

This reply has been considered but not tenable as no reply/confirmation has been received from
concerned parties. The above 133{6] issued were returned back or no reply received.

Hencs, ihe said pariies Pq;ﬂnentofﬂs 50,97,05' 9/- is drsaHawed and a'ddea' bac!( to the total income
of fie assessee on accouni of bogus pufchases nge AR subritted fmro;ces

As evident from his invoice, ihere is no TIN/PAN which aiso raises doubts about its authenticity.
Furiher, ihiere is no name mentioned. : :

5.2}

The gssessee weni out of thg._wﬁy ig at
sémiement, Acknowledgement
respectively, which are filed vid

and file detailed confirmations, with narrated bank
Income, and ‘PAN ‘of the creditors, an their behalf
) to 95 of the. pa‘per bnnk ﬁerour rejerence.

G That detailed ledger accourit dlong
material during the year under considérai
puaper book, for your ready perusal. '

ith all copies of brﬂs/ invoice of purchase of bur!dmg
qgeuendased aguin (vide page no. 35 to 88) of the

7 That the AO in his order (page 13 of the paper book) has stated that there is no TIN/ PAN

on the invoice of M/s Pal Enterpnses The AO neither directed the assessee to submit the same nor
noted on the order sheét to* make submissions: T}'!"f.‘_AG has-not given any opportunity to the
assessee to explain the above. Also there 3. invoices raised by M/s Pal Enterprises during the
Year, against the. assessee’s name. The A0 has only pointed out the bill, which did not have
purchasing dealer’s name (assessee) on it. All the bills, with the creditor’s addresses and PAN are
enclosed vide page no. 35 to 41 of the paper book. )

& THAT “merely because the notices u/s 133(6) could not be served upon/ returned back/
ot no reply received from/ to the ereditors, does not mean the transactions were hogus”. All the
* P
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&Gromsactions with the creditors were made thmugf; banking channels (bank statement duly
nmrated is anncxred vide page no. 33 to 34 of the paper baok] and all documentary evidences
prove that the assessee has t:raﬂsacted lwfh d:e’ parchas:ng dealers genu mefy

9. That the AQ issued notz y "t_he busfnq.g._g»_-grfeditors on 20/01/2016 only and
never again. Meaning thereby, (intend to g ve another opportunity to the safd
creditors. As explained earlier all -defﬁi&wd’e letters mennoned above were filed and placed on
record. Thus, the onus to prove the transdction and its genumeness no more Ire upon the assessee.

u/s 133(6)

10. The AO in his order said that ‘the caunsel stated that the addresses are correct. It is
vehemently denied. Neither the assessee nior the: counsel issued any such statemerit in regard to the
addresses of the creditors. The Ld. AO has mad‘e f'ai'se a!!egat:an in his Order vide puge no. 35 to 43
of the paper book. :

11. That the remarks in the order the assessee hds furnished inaccurate particulars and
concealed the income, because there is 1o N/ PAN on one creditor’s invoice, is baseless. As said in
para 7, all the transactions dre 'ihmugh bunking channels and are genuine. Also all the biils have
the TIN and PAN incorporated and enclosed vide page 35— 43 of the paper book. Addition of Rs.
50,97,059/- mqy very kindly be deleted

{5.3} ;Qg.gisﬂun; -

The AO has made an addition of Rs.50,97,059/- on account of purchase of material on
the ground that notice under section 133(6) came back unserved/ no reply received and
the invoices were not having TIN /PAN. The Assessing Officer has made this adclmon by
simply writing that the AR of the appellant was asked to justify this and he stated that
addresses are correct. During the course of appellate proceedings, the appellant has
filed paper book alongwith the documents which were filed before the Assessing Officer
and claimed that confirmation of the purchasers, bank statement, the copy of return of
income, PAN etc: were filed before the’ Assessing Officer vide letter dated 21.10.2015,
09.02.2016 and 17.02.16 whiéh ‘were gndred by the Assessing Officer. The appellant
has also claimed that all these: 5 are made through cheques. The appellant has
also claimed that all bills are hav PAN Wh]Ch was glven to the Assessing Officer.
To verify the claim of the appellant t S:-;essment reco rr.l was caIled from the Assessing
Officer & verified and it is gather : _g;g;lunng the assesSment proceedings, the
appellant has filed the confirmatio the purchasers ledger account, Bank Statement
showing cheque payments to these parties, copies of bills having TIN/PAN but the-
Assessing Officer has not dlscussed at all about these documents. It appears that the AO
was only guided by the notices issu nder : ectton 133(6) which came back unserved
or where no reply was received. B _ ; 'ment record it'is also gathered that in
the following cases notices u/s 136 came back unserved with the following remarks:-

Sr. No. Name of the party b Remarks

1. M/s.Vandana Timb ers & Gramte Unfound

Plot No.E-410, ParvavaranRoad, Indl. Area :
Madanganj Kishangarh
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{Ajmer) Ra]ésthaﬁ~305801- . _
2. Natz Insufficient
: ... | address. .
3. ) 2 Not known
. = ‘ "a'ldc'_lxess
Madantgant JRajasthan 305801 | returned back

M/s Gu_ru Nanank ]?_-_uglclmg_

In this light, the claimi of the ap é‘ila,n‘ een con31dered and found that the Assessing
Officer vide naotice u/s 142[1} dated z 2015 has asked for the name and address for
the party from whom purchases was’ madé ‘of more than Rs. 5 lacs. In compliance to this
on 21.10.2015 the appellant has fﬂed rhese details where the name and address of
Gurunanak Building Material, Pal Enterprises, Nav Durga Steel and Sanitary, Ahluwalia
Marbels and Vandana Timbers was gﬁrén In these accounts only Pal Enterprises and
Vandana Timbers credit balance of "Rs.19, 12,000/- and Rs.7,67,234/- was shown
respectively. On 26.10.2015 vide order 'sheet entry the Assessing Officer has asked the
appellant to file the confirmation to the. creditors. ‘Subsequently vide letter dated
07.12.2015 the appellant has filed the confirmed copy of Pal Enterprises and Vandana
Timbers. On 20.01.2016 the Assessing Officer vide order sheet entry has asked for
purchase vouchers & bhills and creditors address and confirmation. Vide letter dated
28.01.2016 again confirmed copies of Vandana Timbers, Pal Enterprises, Gurunanak
Building Material Store, bills & vouchers of I’al Enterprises, Vandana Timbers,
Gurunanak Building Material, Ahluwalia Marbels, RK. Eiectrica[sl and Garg Timber
Traders as well as ledger copies -of these parties in the books of the appellant was
produced. Again the appellant vide letter dated 10. 02 2016 has mentioned the
following: -

“That confirmations from sundry creditorsifiamely M/s Balaji Marbles, M/s Vandana
Timber (PAN- AAEFV9228P)-, M/s RK. Electricals (PAN- AAFFR8583G), M/s Nav Durga
Steel, M/s Garg Timber, M/s Gurunanak Building Material (PAN- AAKPM9550H)-, M/s Pal
Enterprises (AKHPB4641B .__AH che ‘above conﬁrmat!ons are f’ Ied by the uassessee vide
letter dated 18-11-2015 para 5.

On 10.02.2016 vide order sheet entry the Assessing Officer has made the following
entry in relation to the notices which came back unserved: -

R He was ‘informed returned 133(6) from vendors. AR stated that address are

correct. On AR request, final date 17 Feb 2016”
. AT -~
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On 17% Feb the appellant has filed the letter alongwith documents. The relevant portion
of the letter dated 17.02.2016 of the appellant is reproduced: as under -

“that confirmations from sundly creditors_ with their Acknowieﬁgement of Return of
income & PAN, namely: M/s. Vandana Timber (PAN AAEEV9228P), M/s. Nav Durga Steel
and Sanitary (PAN AADFN¢ nanak Buildmy Material (PAN AAKPM955H)
M/s. Pal Enterprises (AKHPB&E#I‘B ncfbsed for your ready reference.”

On 17th Feb the following order sheet entr'y has been- made -

“Shri Sameer Malhotra AR attended and ﬁl' 'ﬁnai response from srde of assessee. Case was .
disciissed.” On this date “o-j_advers" “obsérvation was made in the order sheet nor any
further query was made hy the As Officer in the order sheet.

ned six parties are also produced before me
gs. Besides this, the copy of ledger account,
to these parties, PAN etc are also filed before
ing Officer.

All the confirmations of the abov.
during the course of appellate pr
bank statement showing chequé pa)
me which were already ﬁl’é& 'béfd'ﬁ

5

In thlS light, the appellant wa asked to submit the details of the gross profit and
net profit of the last 3 years: whlch is submitted by - the appellant and reproduced as

under: - o j
Assessment Year 2012-13 | 2013-14
Gross Profit 13.60 14.36 18.79
Net Profit 5.92 7.32 (1533

From this it is apparent that the gross profit has increased from 13.60 to 18.79 and net
profit has increased from 5.92% to 15.33% from the assessment year 2011-12 to
assessment year 2013-14 which is quite reasonable in this line of business. The AO has
not made any effort to make enquiries from the bank when the payments were made
through cheques and ignored the relevant details and documents filed by the appellant
during the course of the assessment _proceggggﬂg; in the form of confirmations, Return of
Incame, PAN, bills and cheque payment thtough bank statements. In the light of these
evidences produced by the appellant and the increased net. profit shown by the
appellant, I do not find any justification of the addition made by the Assessing Officer
regarding purchases. Even when the appellant has filed conﬁrmatlons of these parties,
the AO has not made any adverse o Setv: f'tlon in the order sheet or any query to the
appellant. From the assessment record and order sheet entries, it is also apparent that
Assessing Officer has not made any query to the appellant regarding the non compliance
made by the three parties i.e. Gurunanak Building Material, RK. Electricals and Garg
Timber Traders and only asked about the return of notices in the case of another three
parties i.e. Pal Enterprises, Vandana Timbers & Granite and Balaji Marble & Granite.
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Finally, the order u/s 143(3] has been passed on 07, 03.2016 by the Assessmg Officer
without giving any show cause letter ‘or opportumi‘ty to-the appellant and addmon of
Rs.50,97,059/- in respect Of the pur'chases made from above six partles was made by
the Assessing Officer. :

g’ardmg the mnssmg name of the appellant as
Enterprlses are correct and in the follomng
'-:glven - :

But the observation of Assefs
well as PAN/TIN in the invoices
invoices name of the appellanthas notb

BillNo _ ~ Amount

SNo. | Date

1. 02/11/2912 604 "~ 187000.00 |
’ 2. 9/11 610 |~ 236000.00 |

3. 618 | 114400.00 |

4. 621 ~© 84300.00 |-

3. . TN 626 . ©99200.00

6. 30/11/2912 o 630 117400.00

7. 05/12/2012 633 |  184000.00

8. 17/12/2012 - .. 642 96000.00

‘9. | 28/12/2012 = . 648 ~56000.00

10. 04/01/2013 - . 653 | 1430000

11 - |14/01/2013 = - - 661 |  98000.00

12 06/02/2013 .~ - 672 | 88400.00

13- 26/02/2013 - 685 - |~ .73500.00 |

14 01/03/2013 _ 689 23900.00

15 17/03/2013 693 87000.00

16 29/03/2013 - 699 ~ 55900.00

1615300.00

It is also strange that the-appéllant'-is ‘making cheque payments on regular basis to all

the parties including Pal Entérpr ses; but no payment has been made after 22.10.2012

relating to these bills which are nding even on 31.03.2013. The frequency of
transaction and series no. of bills start ing from 604 to 699 is also doubtful as before this
the transaction from Pal Enterprise I _ __-Iiﬁﬁe through bill no.2188, 2217, 2254, 2316
and 2361 from 20.06.2012 to 20.10.2012. As no independent confirmation was received

from Pal Enterprlses, the transactlon of above mentwned bills where the name of the

appellant is missing could not- be sa_'__ t _"nttated Further, during the course of appellate
proceedings the appellant could not produce any evidencc of subsequent paymentis
made relating to these bills. Hence, the addition of the amount of Rs.16,15,300/- relating
to these bills of Pal Enterprises made by the Assessing Officer is confirmed and the
addition of amount of Rs. 3481’759/ (5097059 - 1615300) made by the As:;emrg

Officer is deleted. The appellant will get relief accordingly. ;ﬁlﬁ?’fb

z
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(6.1}

On perusal of Proﬁt & Lo.s's accoums' fbr the year under c‘msaderarwn, fs. observed that the
assessee has debited a sum df Rsa i account of Direct Wages. The AR of the assessee
was asked vide note sheet entry da _ _ '0_ 5 to submit bﬂls/vauchers of for the same ‘But, no
documents are filed. Again the AR, vide note sheet entry dated 20 01.2016 wus informed that no
vouchers are produced. Even then, the assessee did not Sile any biils/vouchers for these expenses.
Hence, an ad-hoc 20% addition on ‘total arnouitt of Rs.17, 91 340/— 1s made out of Direct Wages to
cover up the possible leakage of revenue arising nature of' t'he eamenses which is added back to the
income of the assessee. : :

{6.2} Appe

12. That in the order the AO has
account of direct wages for which no d
were filed for these expenses. The statem
filed the entire documentary evidence to
ta 101 af the papet book for your réﬁfe
accounts are enclosed vide page 90-95 of th

debited a sum of Rs. 17,91,840/- on
.'He also stated that no bills/ vouchers -
t true and: vehement{v denied. The assessee has
egenumeness of the transaction vide page no. 96
_the vﬂuther.s mmryr roles, and detailed ledger

13. That compiete
28/01/2016 (page no. i
official and work/ profession related expense. An ad-h-oc 26‘% addrtmn 'of total amount of Rs.
17,91,840/- ie. 3,58,368/- is baseless and unnecessad{y

1. That aut of o total siny of RA.- 40/ pnyment ofRs 12,06,840 is made to one Mr.
Ram Nivas through bankmg channel: Other payments .of Rs: 5,85,000/- are made to labors on the
basis. of corapletion of work during the e ttendarice registers/ master role prescribed under
Form XVI u/r 78( 1) (a} (ii) of the Act were mamtamed filed, and placed an record vide (page no.
33 to 34 of the paper book ). -

{6.3} Decision: -

The AO has made this addition on the?grqgggﬂdﬁfehat on 26. lﬁ 2915 ancl 20.01.2016, the
appellant was asked to submit bills ahd vouchers which was not produced. From the
perusal of the order sheet of the- assessment record it is gathered that on 26.10.2015,
the AO has asked the appellant to submit “all expenses ledger and vouchers” and on
20.11.2015 vide order sheet the. A(}h & only mentioned that the AR attended and filed
part details and the Assessing Officer] as: not made any spemﬁc query. Subsequently
also on 14.12.2016 hearing took place and the AQ mentioned that the AR has filed part
details and the case was adjourned to 21.12.2015. On 21,12.2015 again the hearing took
place and AO mentioned that the AR attended and filed reply to queries and the case
was discussed. From the perusal of the assessment record it is gathered that on
21.12.2015 the appellant has filed the details of muster roll sheets alongwith the letter

and the next date of hearir;g was given on 06.01.2016 without aski a8 ils. During
. ¥ Lo > an 1 el T B
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the course of appellate proceedings, the appellant has mentioned that all the vouchers
muster rolls, and details were produced beforé& the ASSGSSmg Officer which were also
produced before me. I find merit in p"cnrrmnhnn nf the ::lp ant that the Assessing

velul o 111 44111 111l e RRSLALERLREL VL KIS i LSOOIl

15.33% and reasonable' in' thls he of buSmess adhoc addltlon made by the AO on
account of direct wages of Rs.17,91; 840 /-1is deleted.

During the course of aSSessme}:kt pmceedmgs upon perusal of cOmputatIon of income filed by the
assessee vide his letter dated 11.09.2015. It is observed that the assessee has claimed deduction of
Rs.73,220/- u/s 80G & Rs.10, 470/- u/s 80D réspectively. The assessee was asked vide order sheet
entry dated 20.01.2016 to submit the evidence /bills in support of his claim but the assessee has
failed to produce the same. This was confiried by note sheet eniry dated 10.02.2016. Therefore,
the total deduction claimed of Rs.83,690/- by the assessee is bemg disallowed and added back to
the income of the assessee.

{7.2} Appellant’s

15.  That the AO in his order has stated that the assessee has failed to produce the evidence/
bills in support of deductions claimed u/s 80C & 80D of the Income Tax Act, 1961. Please refer page.
no. 33 to 41 of the paper book. This is not true and against the facts and circumstances of the case.

16. That deduction claimed of Rs. 73,220/~ was paid as school fee of the assessee’s son, to
Lakshman Public School during the year. The transaction was made through bank and the same is
evident from the bank statement filed vide letter dated 11/09/2015 para 6 and vide page no. 33 to
34 of the paper book. Another deduction claimed of Rs. 10,470/- was paid as insurance premium to
M/s ICICI Lombard Insurance Ltd through Axis Bank , which is evident from the documents filed
vide letter dated 11/09/2015 and page no. 33 to 34 of the paper book. .

{7.3} Decision: - 2

The submission of the appellant has been considered and from the perusal of the
assessment record it is gathered that the appellant vide letter dated 20.11.2015 has
filed réply that “school fee of childsamounting to Rs.73220/- has been paid by cheques

which are duly reflected in the bank statément enclosed herewith.” Further, vide letter
dated 10.02.2016 the appeliant has filed the following before Assessing Officer : -

* School fee paid to Laxman Public School, vide cheque no. 225537, 225406, 214069,
235307 and 235310 amounting to Rs.73,220/-.
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Premium for Mediclaim pa:d vide cheque no. 2261 07 (Ax:s Bank) to M/s. National Fin Corp-
Ltd- Rs.10,470/-" , s w

The necessary bank sl:aternent shounng '_hese payments were are-als 0 produééd during
the course of appellate prog . On the basis of thl_s it is'held that:the disallowance
of the deduction by the | o1 'e clalm' _the appellant under: se f_l:l{_m 80C

Rs.9,94,622/- on acc‘otmt of’ 1er expenses. ‘of the"&sséSsee was asked. vide note "sﬁ'iéet entry
dated 26.10.2015 to submit b:ﬂsfvauchers _ he same, But no documents are filed. Again the
AR, vide note sheet entry dated 20.01.2016. afs;-mformed that no vouchers are produced. Even
then, the assessee did not file any b:Hs/VouGhers for these: expenses Vide letter dated 10.02.2016
assessee provided details of only indirect experises which mambf pertain to car but failed to provide
even the details of other expenses. Thus, Rs.9,94,622/- on acéount. of other expenses are disallowed.
It is pertinent to mention that major indirect expenses are-made in cash and as such leakage of
revenue cannot be ruled out completely. Consfdenng the business: exped:ency of such expenses an
ad-hoc addition of 20% on total amount of 5,312/- i.e: 53; 062_ herefore, (Rs.9,94,622/- (+)
Rs.53,062/-) Rs.10,47,684/- Rs.10,47,684/- addition is made and-added back to the income of the
assessee.

{4.3} Appellant’s Submission: -

17. THAT details of "ull the direct expenses of Rs. 2,65312/- and other expenses of Rs.
9,94,622/-, i.e. expenses incurred to pay, Stamp Duty, Property Tax (MCD) and fee to L&DO, etc.,
along with their documentary evidence are filed and placed on record vide letter dated
10/02/2016 (para 5) and page -'n;o;__'-_'9"8'to"'1‘-i)si'-lof the paper book. The AO did not consider the same,

18, That it is brought to your kirid notice that the A0 has not had a close look into the facts of
the case. It may be noted that the same exp sés are disallowed twice by the AO vide para IV and V
of the asstt. order. The addition made:'is nﬁsﬁgmbus in law. Addition of Rs. 10,47,684/- is
unjustified and may very kindly be deleted. Iﬁclusmns under the head Indirect expenses include the
following:- :

22,932/~

| Electr.‘mty Expense’

6,070/
Interestoncarloan ~ |Rs. 50,361/-
water expenses Rs. 55,949/-
Total B Rs.2,65312/

The AO has disallowed 20%_ on ad- hoc basis without knowing the facts. Car insurance {Bs.
22,932/-), and interest on car loan (Rs. 50,361/-), are added twice under the head ‘Disallowance
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o account of Indirect expenses’ vide para IV of the order and _dmmgagwgm:&m_l
expensed’ vide para V of the order. Please: refer to page 13, paraIV & Vof rhe paper book.

{8.3} Decision: -

b‘e n e“xamlned and fOuncf correct regarding the double -
er o1 : auc:ount of car insurance and mterest on car
loan. Further, considering the turé of exljenses and the net profit rate of the appellant
which is 15.33% which is reasenable in this line of business, the adhoc addition of
Rs.1047684/- made by the Assessing Officer is deleted.”

The claim of the ap pellahﬁ
addition made by the Asse

{91}

The assessee in his books ofA/c‘*’s claimed the following expenses which ar‘é réprod uced as under:-

(a) Carinsurance " Rs.22,932/-
(b) InterestonCarloan - . 'Rs.50,361/-
(c) Cardepreciation - Rs1,86507/

Total Amount " Rs.2,59,800/

yisiness/personal purpose could not be ruled out, due to
By:the assessee nor is produced from which it can be
verified that these expenses were used 'whoﬂ}v and exclusively for the business use only. Therefore,
an ad-hoc addition of 20% of the total amount speni on these expenses Rs.2,59,800/-i.e.
Rs.51,960/- is made and added bacR’ to the income of the assessee on account of personal use of
these expenses. s

As possibrhw of these expenses_ﬁar n

{9.2} Appellant’s Suk S

19.  THAT disallowance made penses for. 20% disallowance of Rs. 22,932/ from car
insurance, Rs, 50,361/~ as Interest oft ¢ar loan has already been made by the A0 in his order vide
para IV (page 12 of the paper book). Meamng thereby the AO has made the same addition twice i.e.
vide para IV & V both, in his order (refer page 12 of the paper book). Copy of ledger account is filed
vide page no. 96 to 99 of the paper book. It clear: rly n indicates that the AO has not had a close look
and is unaware of the facts of the case. It also sitots the kind of interest taken and the intention of
the A0 while passing the order.

20,  THAT 20% of Rs.1,86,507/- claimed ds car depreciation is disallowed. The depreciation is
claimed at 15% of the total value, i.é: R, E;B_QSOZ The same is allowable under the provisions of
the Act In addition to this, the AQ has not given any reason before making the addition/
disallowance of depreciation claimed. The addition/ disallowance may very kindly be deleted.

21 That it may also be considered that the assessee lives close by to his office. He does not use
the vehicle for his personal use. He usés the vehicle to visit construction sites and make purchases
for building material within Delhi/ NCR. The use of the said vehicle is completely official. Addition
of Rs. 51,960/- is totally unjustified.
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{9.3} Decision: -

The AQ has made adhoc addl‘tlon @ 20% Of the total amoﬂnt spent on account of car
insurance of Rs.22,932, mter‘est on r:ar loan of Rs. 50,361/- and:car depreciation of
Rs.186507/-. The expendxture on car insurance and-interest on car loan are fixed
expenditure and has to be f-.by the appellant even if there s no personal eIement
on such expenses. HOWeVEI', ( i )
Act on personal element specra’liy on the ground that dumng the course of hearlng vide
order sheet entry dated 06.12.2016 the appellant-had accepted this fact that the
proprietor is having only one vehicle in his name which is used in the business and
there is no vehicle in the name of his: mfe also for personal use which was claimed
earlier. In this light, the personal use of the ‘vehicle cannot be ruled out. However, the
disallowance @ 20% m_ leby Assessmg Officer is.excessive and it is reasonable to
restrict the dlsallowance @ 10% Which comes to Rs.18 650/- and appellant will get
relief accordingly. '

[D] This present appeal has been filed by the assessee against the aforesaid
impugned appellate order dated 31.01.2017 of the Ld. CIT(A). At the time of hearing,
Revenue was represented by Shri Surender Pal, the learned Senior Departmental
Representative (“Ld. Sr. DR”, for short). However, none was present from the
assessee’s side. In the absence of any representation from assessee’s side, at the time
of hearing before us, we heard the Ld. Sr. DR; who relied upon the order dated
07.03.2016 of the Assessing Officer and the aforesaid impugned appellate order dated
31.01.2017 of the Ld. CIT(A). After perusal of the materials on record, including the
order of the AO and the aforesaid impugned order dated 31.01.2017 of the Ld. CIT(A),
we find that the Ld. CIT(A) has passed speaking order on merits. Relevant portion of
the impugned order of the Ld. CIT(A) has already been reproduced in foregoing

paragraph [C] of this order. We find that the Ld. CIT(A) has given detailed reasons for
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his decision on merits in the aforesaid impugned appellate order dated 31.01.2017 of
Ld. CIT(A). During appellate proceedings in Income Tax Appellate Tribunal ("ITAT”, for
short) no material has been brought for our consideration to persuade us to take a view
different from the view taken by the Ld. CIT(A) in the impugned order on merit. After
hearing the Ld. Sr. DR and after perusal of materials on record, and further, in view of
the foregoing discussion, we decline to interfere with the aforesaid impugned appellate

order dated 31.01.2017 of Ld. CIT(A), and accordingly, this appeal is dismissed.

[E] Before we part; we explicitly clarify that the assessee will be at liberty to
approach ITAT for restoration of the appeal in accordance with Proviso to
Rule 24 of Income Tax (Appellate Tribunal), Rules, 1963. If the assessee
does approach ITAT for restoration of the appeals in ITAT, the matter will be
considered in accordance with law having regard to the facts and

circumstances.

[F1 Inthe result, appeal filed by Assessee is dismissed.
Order pronounced in the open court on 18/12/2019.

Sd/- Sd/-
(AMIT SHUKLA) (ANADEE NATH MISSHRA)
JUDICIAL MEMBER ACCOUNTANT MEMBER

Dated: 18/12/2019
Pooja/-

Copy forwarded to:
1. Appellant
2. Respondent
3. CIT
4. CIT(Appeals)
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5. DR: ITAT
ASSISTANT REGISTRAR

ITAT NEW DELHI

Date of dictation

Date on which the typed draft is placed before the
dictating Member

Date on which the typed draft is placed before the
Other Member

Date on which the approved draft comes to the Sr.
PS/PS

Date on which the fair order is placed before the
Dictating Member for pronouncement

Date on which the fair order comes back to the Sr.
PS/PS

Date on which the final order is uploaded on the
website of ITAT

Date on which the file goes to the Bench Clerk

Date on which the file goes to the Head Clerk

The date on which the file goes to the Assistant
Registrar for signature on the order

Date of dispatch of the Order
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